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II. ARGUMENT IN REPLY
The Evidence Was Insufficient
In response to Mr. Kralovec's argument that the State did not present
constitutionally sufficient evidence to support the conviction, the State argues that
Deputy Michaelson's testimony that Mr. Kralovec kicked him is sufficient. For all
the reasons set forth in the Opening Brief this argument should be rejected. In
particular, Deputy Michaelson's testimony is inconsistent with the video recording
of the alleged kick. Moreover, even if there had been a kick, the State presented no
proof that Mr. Kralovec intended to kick the deputy, whom he could not see, at the
moment his legs were released from the leg trap.
Mr. Kralovec submits that the Opening Brief fully addressed the issue of
whether the evidence was constitutionally sufficient. He writes here only to
address the State's assertion that appellate counsel did not mention Deputy
Michaelson's testimony in the sufficiency of the evidence argument, thus rendering
the argument that the evidence was insufficient "specious." Respondent's Brief p. 5,
ftnt. 1. At page 10 of the Opening Brief, Deputy Michaelson's testimony is set out in
detail. Mr. Kralovec's point is that testimony that is mistaken as demonstrated by
the video is not constitutionally sufficient to support a conviction. Counsel has done
nothing to mislead this Court regarding the evidence presented by the State and
has not made a specious argument. Rather, counsel has set out in full the evidence
before the district court and has argued based upon that record that the evidence
was not sufficient to support the conviction. The State and Mr. Kralovec disagree

the sufficiency of the evidence. But, that does not make either of their
arguments specious.
B. The District Court Erred in Admitting the Audio Recording of lvlr.
Kralovec's Encounter with Officer Miller
Mr. Kralovec argued in his Opening Brief that the audio recording of his
encounter with Officer Miller was not admissible either as res gestae evidence or as
IRE 404(b) evidence to show intent. He also argued that even if res gestae evidence
or evidence of intent, the evidence was inadmissible under 1RE 403 because the
probative value was substantially outweighed by the prejudicial effect. Opening
Brief pp. 16-20. In response, the State does not argue that the evidence is
admissible as either res gestae or evidence of intent. Rather, the State limits its
response to an argument that the evidence was not excluable under IRE 403 and
that Mr. Kralovec has misrepresented the record. Respondent's Brief pp. 7-9.
Mr. Kralovec has fully argued why the evidence was inadmissible both as res

gestae and under IRE 404(b) and will not reiterate those arguments here. As to the
State's IRE 403 argument, Mr. Kralovec has set out how the probative value of the
evidence was substantially outweighed by the prejudicial effect and he will likewise
not reiterate those arguments here.
However, Mr. Kralovec again must note that he has not misrepresented the
record to this Court. Mr. Kralovec set out a page 2 of the Opening Brief the State's
arguments about why the events occurring during the arrest were not a single act
or transaction with the acts occurring at the jail and specifically noted that these
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statements were made in support of the objection to the motion to consolidate. He
set out the facts underlying the State's IRE 404(b) motion to admit evidence of
the encounter and arrest at the trial for the alleged battery at the jail. This was a
change of argument by the State - and Mr. Kralovec has not misrepresented
anything about this in his brief.
C. The District Court Abused its Discretion in Refusing to Review the

Trial Transcripts and Exhibits Prior to Sentencing
Mr. Kralovec requested that the sentencing judge review the record prior to
sentencing him at a motion hearing held on October 24, 20H. R 218. On appeal,
Mr. Kralovec asked this Court to augment the record with the transcript of that
hearing. Motion to Augment and Suspend Briefing Schedule filed June 2, 2015.
The State objected, incorrectly asserting to this Court that the only issue addressed
at the hearing was its request to revoke Mr. Kralovec's bond. Objection to Motion to
Augment and Suspend Briefing Schedule, filed June 9, 2015, p. 2. This Court
granted augmentation with the transcript of a pre-trial hearing, but denied
augmentation with the record of the October 24, 2014, hearing. Order Granting in
Part and Denying in Part the Motion to Augment, entered June 17, 2015.
Thereafter, Mr. Kralovec filed a renewed motion to augment noting specifically that
the transcript of the October 24, 2014, hearing is necessary to his appeal because at
the hearing the court denied his request that the trial judge preside at sentencing
or that the sentencing judge listen to the audio of the trial. Renewed Motion to
Augment and Suspend Briefing Schedule, filed June 26, 2015, p. 3. This Court
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denied augmentation of the record with the transcript of the October 24,
20

hearing. Order Granting in Part and Denying in Part the Renewed Motion to

Augment, entered July 27, 2015.
The State now argues that Mr. Kralovec cannot show on the record before
this Court that his request that the sentencing judge review the record of the trial
preserved the error in failing to do so for appeal.

Respondent's Brief pp. 10-11.

Mr. Kralovec first notes that both the Fourteenth Amendment to the United
States Constitution and Article 1, § 13 of the Idaho constitution guarantee him due
process oflaw. Further, I.C. § 1-1105(2) provides that an indigent defendant on
appeal is entitled to procure necessary transcripts at the county's expense. Denial
of a transcript necessary for appellate review to an indigent appellant may violate
the constitutional rights to equal protection and due process. Griffin u. Illinois, 351
U.S. 12, 19, 76 S.Ct. 585, 591 (1956). See also, State u. Easley, 156 Idaho 214, 21819, 322 P.3d 296, 300-01 (2014). Further denial of necessary transcripts can result
in a denial of the state and federal constitutional rights to effective assistance of
counsel on appeal. Id.
Mr. Kralovec maintains that the minute notes at R 218 as well as his
inquiries of the court at sentencing regarding its review of the record, Tr. 11/14/14
p. 118, ln. 11-p. 119, ln. 3, demonstrate that he did preserve for appeal the error in
the district court in sentencing him without reviewing the trial record. However,
should this Court hold otherwise to the detriment of his appeal, Mr. Kralovec will
be forced to seek relief in post-conviction on the basis of denial of his rights to due
4

equal protection, and the effective assistance of appellate counsel.
And, he further notes that the State makes no argument that if the error was
preserved that it was not harmless beyond a reasonable doubt. Respondent's Brief
pp. 10-11. He therefore requests that this Court find the error was preserved and
was not harmless beyond a reasonable doubt.
In the alternative, he submits that the error in not reviewing the trial record
including either transcripts or audio of the trial and the exhibits presented to the
jury was fundamental error that requires relief on appeal.
To demonstrate fundamental error, an appellant must establish an error that
1) violates one or more unwaived constitutional rights, 2) plainly exists, without the

need for any additional information not contained in the appellate record, including
information as to whether the failure to object was a tactical decision, and 3) was
not harmless. State v. Perry, 150 Idaho 209, 228, 215 P.~3d 961, 980 (2010).
A criminal defendant has a constitutional right to due process at sentencing.

State v. Morgan, 109 Idaho 1040, 1043, 712 P.2d 711,741 (Ct. App. 1985). That
right is abridged when the sentencing court relies upon information which is
materially untrue or when the court makes materially false assumptions of fact. Id.
To minimize the likelihood of such due process violations, the Idaho Supreme Court
has established three fundamental safeguards: 1) the defendant must be afforded a
full opportunity to present favorable evidence; 2) the defendant must be given a
reasonable opportunity to examine all materials contained in the presentence
report; and 3) the defendant must be afforded a full opportunity to explain and
5

adverse evidence. Id., citing State v. Moore, 83 Idaho 11, 17, 454 P.2d 51, 54

In this case, Mr. Kralovec was denied his due process right when the district
court denied his request to review the trial records prior to sentencing him. See

State v. Izaguirre, 145 Idaho 820, 824, 186 P.3d 676, 680 (Ct.App. 2008), finrlin;5, an
abuse of discretion in failing to consider information the appellant provided in
support of his Rule 35 motion. And, the error plainly exists without the need for
additional information outside the record. Mr. Kralovec's request that the court
review the trial materials and his post-sentencing inquiry if the court had reviewed
the materials indicate that he did not waive his right to due process in sentencing
and that he wanted the court to review the trial record. And, lastly, the error was
not harmless - it did affect the outcome of the proceedings.

Had the court reviewed

the records, it would have concluded that a withheld judgment was appropriate the video shows that Mr. Kralovec did not kick, let alone intentionally kick, Officer
Michaelson. Had the court seen that, it would not have sentenced him as it did.

III. CONCLUSION
For the reasons set forth in the Opening Brief and above, Mr. Kralovec
requests that this Court vacate the conviction, sentence and restitution order and
enter an acquittal because the State did not present constitutionally sufficient
evidence. In the alternative, he asks that the conviction, sentence and restitution
order be reversed because of the error in admitting the audio of Mr. Kralovec's
encounter with Officer Miller. In the final alternative, Mr. Kralovec asks that he be
6

granted a new sentencing hearing.
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Respectfully submitted this/_;,,;_ day of ,January, 201G.

Deborah Whipple
Attorney for Michael Kralovec
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